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Judy Sello Room 3A229
Senior Attorney OneAT&T Way

Bedminster, NJ 07921
Tel: 908-532-1846
Fax: 908-532-1218
Email: jsello@att.com

February9, 2005

Ex Parte

Ms. MarleneH. Dortch, Secretary
FederalCommunicationsCommission
445 TwelfthStreet,S.W.,RoomTW-B204
Washington,DC 20554

Re: AT&T Corp. Petitionfor DeclaratoryRuling RegardingEnhanced
PrepaidCardServices,WC DocketNo. 03-133

DearMs. Dortch:

AT&T herebyrespondsto BellSouth’sJanuary24, 2005andGCI’s
January28,2005expartelettersin thisdocketconcerningenhancedprepaidcard
(“EPPC”) services.1

I. A T& T’s EPPCServiceIsAn Information Service

First, BellSouthcontinuesto contendthatAT&T’s EPPCservicecannotqualify
for informationservicestatusbecause“anenhancedservicemustprovidethecustomer
with somecapabilitythat is offeredto thecustomerandthatthe customeragreesto
purchase.. . .“ BellSouthexparteat4. Accordingto BellSouth,thisrequirement
preventsa carrierfrom doing whatAT&T is purportedly“attemptingto do here—

artificially characterizeatelecommunicationsserviceasenhancedwithoutproviding
somemeaningfuladditionalfunctionalityto theconsumerofwhichthecustomeris
reasonablyaware.” Id. This claim is simplyarehashoftheargumentsthatBellSouth
previouslyadvancedin its December8, 2004exparte (at 1) that“the customerdoesnot
intendto purchasean informationservice.” As AT&T explainedin its January14

1 January24, 2005exparteLetter from StephenL. Earnest,BellSouthto

MarleneH. Dortch (“BellSouthexparte”); January28, 2005exparteLetterfrom
LisaR. Youngers,GCI to MarleneH. Dortch (“GCI exparte”)
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exparte (at 1 ~2),2neitherthe statutenoranyoftheCommission’senhancedservices
rulesor decisionshaveeverreliedoncustomerintentionin determiningwhetheran
offering is an informationservice,andto do sonowwould call intoquestionthe
regulatorystatusof awide arrayofservicesthatareconcededtodayto be information
services.BellSouthis simplyattemptingto revivetheComputerI “primary purpose”
testthatthe Commissionrepudiatednearlytwenty-five yearsagoasdangerous,
unworkableandantitheticalto investment-inducingregulatorycertainty.

As AT&T demonstrated(at2-3), theCommission’senhancedservicesregulation
— whichtheCommissionhasrepeatedlyheldto meetthestatutory“information service”
definition— requiresonly thataservice“provide” the subscriberwith “additional,
different,orrestructuredinformation.” 47 C.F.R. § 64.702(a).Thereis no requirement
thata serviceprovidershowcustomermotivationregarding,desirefor, orevenuseof
theadditional information(orotherenhancements)providedto thesubscriber,andany
suchrequirementwouldplainly be impossibleto administeranda sourceof crippling
regulatoryuncertainty.Indeed,the“primary purpose”testthatBellSouthurgeswas
expresslyrejectedin theCommission’s1980ComputerII decision,in whichthe
Commission,in accordwith theunanimousviewsoftheentire industry,promulgatedits
bright-linerule regulationthatprovidesthat“[a]n enhancedserviceis anyoffering over
thetelecommunicationsnetworkwhich is morethanabasictransmissionservice.”
ComputerII, 77 F.C.C.2d384,¶ 97 (1980)(emphasisadded).Notably,theCommission
statedthat “[alt themargin,someenhancedservicesarenot dramaticallydissimilarfrom
basicservices.” Id. ¶ 130. TheCommissionexpresslyrejectedclaimsthatit should
continuetheComputerI primarypurposetest,statingthatsuchan approachwasa
“stop-gapmeasure”andthat it cannot“result in regulatorycertainty”becauseit requires
unacceptable“ad hocdeterminations.”Id. ¶ 107. TheCommissionstatedunequivocally
thatit definedenhancedservicesasanyenhancementofbasicservices,no matterhow
slightandregardlessof its primarypurpose,in orderto “draw aclearand, webelieve,
sustainableline betweenbasicandenhancedservicesuponwhich businessentitiescan
rely in makinginvestmentandmarketingdecisions.”Id. ¶ iOi.3

Thereis no basisfor BellSouth’scontentionthattheCommissionhasretreated
fromthis brightline testin the interveningyears. BellSouthrelieson statementsin the

2 See,e.g., January14, 2005exparteLetter from JudySello,AT&T to

MarleneH. Dortch (“January14 exparte”).

ImplementationoftheNon-AccountingSafeguardsofSections271 and272 of
theCommunicationsActof1934, First ReportAnd OrderAnd FurtherNoticeOf
ProposedRulemaking,11 FCCRcd. 21905,¶ 102 (1997)(“Non-Accounting
SafeguardsOrder”) (“We concludethat all oftheservicesthatthe Commission
haspreviouslyconsideredto be ‘enhancedservices’are‘information services,”
althoughthecategoryof“informationservices”is broader);Federal-StateJoint
Boardon UniversalService,Reportto Congress,13 FCCRcd. 11501,¶ 33
(1998)(“Report to Congress”) (same).
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FrameRelayOrder,4thatwhetheraserviceis classifiedasenhancedmustbe
determinedbasedon theend-to-endcommunicationsbetweenor amongsubscribersand
thatthecommunicationsbetweena subscriberandthenetworkfor call set-upor call
routingcannotmakeaserviceenhanced.BellSouthexparteat4, In particular,the
CommissionthereconcludedthatFrameRelaywasnotenhancedbecausethedata
modificationsthat occurredin theseserviceswererequired“for thecarriageofthe
customer’sdatathroughthenetworkto theproperterminationpoint, andhencearepart
ofabasictransmissionservice.”FrameRelayOrder¶ 30. This holding is an
applicationofthebrightline testfirst adoptedin ComputerII.

Similarly, theholdingoftheFrameRelayOrderhasnothingto do with
AT&T’s EPPCservice. In EPPCservice,thecustomeris suppliedadditional
information,in theform of computer-storedspokenwordsthatarecompletelyunrelated
to call set-upor call routingandthatarein additionto the informationtransmittedby the
subscriber.As theCommissionhasexplained,“enhancedservicesincludeservicesthat
involve subscriberuseor interactionwith informationin thenetworknototherwiseused
in theprovisionandmanagementofa customer’sservice.” InmateCalling Declaratory
Ruling Order ¶ 28 (citationsomitted)(infra n.10).5 Moreover,if BellSouthwerecorrect
thatcommunicationofcomputer-storedinformationto thesubscribercouldnot form the
basisofanenhancedservicewherethecommunicationdid not relateto call routing,it
would meanthatentirecategoriesofservices,suchasvoicemail, “Talking Yellow
Pages”andotherservicesthathavebeenrecognizedfor decadesasenhancedservices,
wouldsuddenlybe transformedintobasicservices,contraryto expressCommission
rulings.6

IndependentData CommunicationsManufacturersAssociation,Inc., Petitionfor
DeclaratoryRuling thatAT&T’S InterSpanFrameRelayServiceIs a Basic
ServiceandAmericanTelephoneandTelegraphCompanyPetitionfor
DeclaratoryRulingthatAll IXCsBeSubjectto theCommission‘s Decisionon
theIDCMA Petition, 10 FCCRed. 13, 717 (1995)(“Frame RelayOrder”).

47 U.S.C. § 153(20)(“informationservices”do not extendto “use ofanysuch
capabilityfor themanagement,control,oroperationofatelecommunications
systemorthemanagementofatelecommunicationsservice”);see,e.g.,
ComputerII, 77 F.C.C.2d384, ¶~J97-98(1980);CommunicationsProtocols
underSection64.702,95 F.C.C.2d584,¶ 28 (1983)(“processinginvolvedin the
initiation, routing andterminationofcalls. . . is inherentin switched
transmissionandis notwithin thedefinition ofenhancedservice”);
NATA/CentrexOrder, 3 FCCRed.4385,¶~J11-12,32 (1988)(basicservice
includes“call setup,call routing,call cessation,calling or calledparty
identification,billing, oraccounting”).

6 SeePetitionfor EmergencyReliefandDeclaratoryRulingFiledbyBellSouth

Corporation,7 FCCRed. 1619,¶ 20 (1992)(voicemail) (“BellSouth

MemoryCallOrder”); ComputerII, 77 F.C.C.2d384, 421 (1980)(voicemail);

(footnotecontinuedon following page)
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Nor, despiteBellSouth’scontentions(exparteat4), doesAT&T haveto provide
some“additional functionality” or“a varietyofadvancedfeatures”for EPPCto qualify
asan informationservice. This is vividly illustratedby how theCommissiontreated
AT&T’s offering of atimeat destination(“TAD”) feature. AT&T hadwantedto
includetime at destinationasan adjunctto basicserviceby offering it asafreefeature
ofatariffed service,usefulin completingcallsto internationaldestinationsby allowing
thecallerto terminatethecall prior to call completion,if thecall is at aninappropriate
time. Customersplacedcallsin theusualmannerandthetimeat destinationstamp
wouldappearon the line. Nonetheless,theCommissionstafftold AT&T that it viewed
TAD asan enhancedserviceand directedAT&T to file awaiverrequestseeking
permissionto offer TAD aspartof abasicservice.This staffadviceis reflectedin the
attachedwaiverpetition(fn.3) thatAT&T filed October6, 1995. Indeed,BellSouthin
commentingonAT&T’s waiverpetitionacknowledgedthis fact: “AT&T explainsthat
theneedfor thewaiverarisesfollowing informal indicationsfrom Commissionstaff
who viewedtheproposedfeatureas ‘enhanced’undertheCommission!srulesandnot
subjectto treatmentasan adjunctto basicservice.”7 AT&T’s time atdestinationfeature
— like the advertisementon EPPC— did notrequirethecaller to do anythingotherthan
listen to the informationprovided,yetthestaff, applyingtheenhancedserviceregulation
aswritten — ratherthan,asBellSouthproposes,employinganimpermissible“primary
purpose”test— deemedthe service“enhanced.”

And BellSouth’sbizarrerelianceona 1986 SupplementalNoticethatproposed
changesto theCommission’senhancedserviceregulationthat wereneveradoptedonly
confirmsthatanyorderdeemingAT&T’s EPPCserviceabasicservicewould be a
changein law andnot apermissibleapplicationoftheCommission’sexistingenhanced
servicesregulation.8 In thatNoticetheCommissionproposedthreealternativechanges

(footnotecontinuedfrom previouspage)

NorthwesternBell TelephoneCompanyPetitionfor DeclaratoryRuling, 2 FCC
Red.5986 (1987)(“Talking YellowPagesOrder”). In TalkingYellowPages,the
Commissionheldthata servicein whicha customer“makesaphonecall and
hearsarecordedadvertisement.. . involves‘subscriberinteractionwith stored
information,’ and[thus] fallssquarelywithin thedefinition of‘enhancedservice’
in Section64.702(a)of [our] rules.” Seeid, ¶ 20 (emphasisadded).

SeeBellSouthComments,CCBPo1Docket95-17,filed November7, 1995, in
AT&T Corp. Petitionfor WaiverofComparablyEfficientInterconnection
RequirementsofThird ComputerInquiry, PublicNotice,DA 95-2179
(Oct. 17, 1995).

8 SeeAmendmentofSections64.702oftheCommission‘s RulesandRegulations

(Third ComputerInquiry); andPolicy andRulesConcerningRatesfor
CompetitiveCarrier ServicesandFacilitiesAuthorizingThereof
CommunicationsProtocolsunderSection64.702oftheCommission‘s Rulesand

(footnotecontinuedon following page)
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to theenhancedservicesregulationdesignedto provideamorenuancedregulatory
classificationofvarious“protocol processing”servicesthat “permit inter-device
communicationswithout changingthecontentofthe informationbeingtransferred.” Id.
¶ 26. TheCommissionexpresslyrecognizedthatunderits then-existingregulation—

which remainsin placetoday— “[w]e heldthat codeandprotocolconversionare
enhancedserviceseventhoughweconcededthattheseservicesperformfunctions
similar to thoseperformedby basicservicesin thattheypermit disparateterminalsto
communicatewith eachother.” Id. ¶ 8. Thatwasso,becausetheseprotocolprocessing
servicessatisfiedthefirst ofthethreeindependentenhancedservicescriteriaunderthe
regulation: they“employ computerprocessingapplicationsthatacton theformat,
content,code,protocolor similaraspectsof thesubscriber’stransmittedinformation.”
47 C.F.R. § 64.702(a);seealso US WestPetitionfor ComputerIII Waiver, 11 FCCRed.
1195,¶ 29 (1995)(“[s]atisfying any oneofthecharacteristics[listed in 47 C.F.R. §
64.702(a)]would suffice to classifytheserviceasenhanced”).

The 1986Noticesoughtcommenton whether“changesareneededin the
regulatorytreatmentofprotocolprocessing,”id. ¶ 14, to allow carriersto offer some
servicesasbasicservices,without havingto obtain service-specificwaiversofthe
regulation. TheCommissionproposedto do this eitherby addingadditional languageto
theregulationto (i) limit enhancedservicesto processingthat“act ona subscriber’s
transmission”andchangethe“informationcontent”ofthattransmission(AlternativeA),
or(ii) specificallyexemptfrom enhancedservicesdefinition only certainlisted protocol
processingservices(AlternativesB andC). Seeid. AppendicesA-C. Noneofthe
proposedchangeshadanythingto do with servicesthat, like EPPCservices,do not
merelyacton thesubscriber’stransmission,but transmitstoredinformationin addition
to the informationcontentofasubscriber’stransmission,and, in anyevent,noneofthe
proposedchangeswasadopted.

More to thepoint,theCommissionproperlyrecognizedin the 1986Noticethata
formalnoticeandcommentrule changeis requiredif theCommissiondeterminesthat its
existingregulationproducesan undesirableregulatoryclassificationofaparticular
serviceandthattheCommissioncannot,asBellSouthurges,simply declarethat
henceforthparticularserviceswill betreatedasbasicnotwithstandingtheirsatisfaction
ofone moreoftheregulation’senhancedservicescriteria. Indeed,theCommission
acknowledgedthatevenif it did ultimatelydecideto changeits regulationto defineas
basicservicesthat satisfiedtheenhancedcriteriaofthe existing regulation,it would
needto consideratransitionruleto address“the severeeconomicimpactthatmight
resultfrom thesuddenimpositionofaccesscharges”upon servicesthatwerepreviously
enhancedandnotsubjectto thosecharges.Id. ¶ 46.

(footnotecontinuedfrom previouspage)

Regulations,CC DocketNo. 85-229,SupplementalNoticeof Proposed
Rulemaking,1986FCCLEXIS 3236at *31, ¶ 33 (1986)(“Protocol NPRM”),
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BellSouthpointsto theCommission’sdescriptionoftheexpectedoperationof
proposedAlternativeA. Underthatproposal,thefirst criteriawould, asnoted,have
beenchangedto requireachangein the“informationcontent,”andnotmerelythecode
ofthe subscriber’stransmission.Moreover,AlernativeA proposed“furtherrevisionsto
theenhancedservicesdefinition,” suchthat eachofthethreerevisedenhancedcriteria,
including the secondclause“provide thesubscriberadditionalinformation,”wouldhave
beenlimited to computerprocessingapplicationsthat“act on asubscriber’s
transmission.”Seeid ¶ 31. TheCommissionexplainedthat, asrevised,the “proposed
secondclauselanguage.. . would subsumeservicesrelatedto processcontrolfunctions
— suchasfire andintrusiondetectionandalarmsystems.This proposalwasnotadopted,
andBellSouthis thusplainly wrongin suggestingthattheCommission’sactual
enhancedservicesregulationis limited to “processcontrolfunctions.” BellSouth
exparteat 5.

Indeed,no suchclaim couldbe madeevenif theregulationhadbeenrevisedas
proposedin the 1986Notice,giventhat theCommissionnotedonly thatthe“additional
information”criteria,asrevised,would “subsume”processcontrolfunctions,making
clearthatsuchfunctionsweremerelyan illustrativeexampleofservicesencompassed
by thatcriteria. Ofcourse,it is hardlysurprisingthat theCommissionusedsuchan
examplein thecontextofanNPRM focusedon protocolprocessingfunctions. The
EPPCservicesatissuehereclearlysatisfytheadditionalinformationcriteriaofthe
actualregulationthatapplieshere,asconfirmedonly oneyearlaterin the Commission’s
1987 TalkingYellowPagesOrder, whichheldthatrecordedadvertisementsare
enhancedservicesundertheCommission’sregulation.

Second,BellSouth(exparteat 1-3) contendsthatAT&T’s incorporationofan
enhancedprepaidcardin its 1994CostAllocationManual(“CAM”) filing9 doesnot
bindtheCommissionto afinding that it musttreatEPPCasan informationservice. In
supportofthis propositionBellSouthcitestheInmateCalling DeclaratoryRuling
Order,’°in whichthe Commissionheldthatinmatepayphoneswouldbetreatedas
nonregulatedCPEandthatcertaininmatecalling servicefeatureswould, if providedin
thenetwork,be treatedasadjunctto basic. Id, ¶ 33. BecausetheLECsweretreating
bothinmatepayphonesandspecializedservicefeaturesaspartoftheirbasicservice
offerings,theywould nothavebeenflaggedin theirCAMs.’1 Thus, it is not surprising

See,e.g.,November1, 2004exparteLetter from Amy L. Alvarez,AT&T to
MarleneH. Dortch (“November1 exparte”).

10 SeePetitionfor DeclaratoryRulingbytheInmateCalling ServicesProviders

TaskForce, 11 FCCRed.7362(1996)(“Inmate CallingDeclaratoryRuling

Order”).
As theCommissionexplainedby wayofbackgroundasto thepre-existing
regulatoryregime,“the paytelephoneserviceandinstrumentwerefoundto form
an integratedbasiccommunicationsserviceto thepublic. Accordingly,LECs
(pursuantto ComputerII andTonka)continueto providepay telephonesaspart

(footnotecontinuedon following page)
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thatthe“one fact thattheCommissiondid not considerwaswhethercarriershad
classifiedsuchservicesin theirCAM asinformationor enhancedservices.”BellSouth
exparteat 2.12 In no waydid the Commissionsuggestthatit couldcavalierlydisregard
its acceptanceofa filed CAM classifyinga serviceasnonregulated— alongwith its
actual regulationanddecadesofconsistentprecedentsrecognizingthat servicesthat
providesubscriberswith additional,non-call-relatedinformationsatisfythethat
regulation. Certainly,therecanbeno seriousargumentthat theCommissioncould
ignoreits andits staffsconsistentendorsementthatsuchservicesareenhancedin
consideringtheequitiesof retroactivetreatmentoftheseservicesasbasic.

Nor is thereanyinconsistencybetweenAT&T’s regulatorytreatmentofEPPCas
an informationserviceandthefactthat it continuedto payaccesschargesanduniversal
servicesupportfor yearsafterits 1994CAM filing. Contraryto BellSouth’sallegations
(exparteat 2-3),AT&T still paysaccesschargesfor EPPC,albeitinterstateaccess
charges,asit haspreviouslyexplained.’3Thefact that anenhancedserviceprovider
electsto purchaseaccessserviceratherthanrely on theESPexemptionis amatterof
networkconfigurationanddoesnotunderminetheregulatoryclassificationofits
service. Fortheconvenienceofsubscribers,manyenhancedserviceproviderspurchase
8YY servicesothattheircustomerscanreachtheirplatformsonatoll-free basisby
dialinga nationwidenumber,ratherthandeploying(andrequiringcustomersto become
familiar with) distinctlocal numbersthroughoutthecountry. Thepurchaseof 8YY
service,which includesswitchedaccessattheopenend,doesnotaffect theregulatory
statusoftheserviceprovidedto theenduser. Moreover,becauseuniversalservice
contributionswerenot basedon end-usertelecommunicationsrevenuesuntil 1998,until
thattime,theregulatorystatusofEPPCservicewasirrelevantto USF contributions.

(footnotecontinuedfrom previouspage)

ofaregulatedbasictransmissionservice.” InmateCallingDeclaratoryRuling
Order¶ 3. It appearsthat thevariousspecializedinmatecalling servicefeatures
wereprovidedaspartoftheregulatedpayphoneservice,andthe Bellswantedto
keepit thatway. Id. ¶ 28.

12 GiventhattheCommissionruledthat inmate-onlyCPEwould be treatedas

nonregulated,it requiredtheLECs to makeconformingprospectiveCAM and
accountingchangesto reflectthatfact. InmateCallingDeclaratoryRuling
Order ¶~J1, 27, 35. BecausetheCommissionruledthat otherfeatureswere
adjunctto basic,CAM changeswerenot required.
See,e.g., January14 exparteat4-10.
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II. GCI’s ContentionsAboutForftitures andPenaltiesMustBeRejected

GCI (exparteat 1-2)contendsthatthe“FCC shouldorderAT&T to pay
penaltiespursuantto sectionpursuantto section501 and503(b)(2)(B)ofthe
TelecommunicationsAct for its on-goingwillful violationsandrefusalto pay
appropriateaccesschargesanduniversalservicefund(“USF”) contributionsasrequired
by law.” While AT&T would stronglyopposeany forfeiturepenalty,suffice it to say,
for now, that Section503(b)(4)providesthat “no forfeiturepenaltyshallbe imposed...
unlessanduntil. . . theCommissionissuesanotice ofapparentliability, in writing, with
respectto suchperson”andthenamedparty“is grantedanopportunityto show,in
writing, within suchreasonabletime astheCommissionprescribes.. . why no such
forfeiturepenaltyshouldbe imposed.” This foreclosesimpositionofa forfeitureaspart
ofanorderon AT&T’s EPPCpetition. Moreover,theCommissionhasno authorityto
imposepenaltieson afailure to pay intrastateaccesscharges,shouldit declineto
exerciseinterstatejurisdictionoverAT&T’s EPCCservice.

OneelectroniccopyofthisNoticeis beingsubmittedto theSecretaryoftheFCC
in accordancewith Section1.1206of theCommission’srules.

Respectfullysubmitted,

/5/

JudySello

Attachment

cc: ChristopherLibertelli
MatthewBrill
Daniel Gonzalez
JessicaRosenworcel
ScottBergmann
JeffreyCarlisle
Michelle Carey
TamaraPreiss
Lisa Gelb
SteveMorris
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

:!~t~Matt~0f )
AT&T Corp LIULOCT S

Petition for Waiver ofComparably ) File No. REGU~oRYD1STR1stJ~oN
Efficient Interconnection Requirements ) -

of Third Computer Inquiry )
)

PETITION OF AT&T CORP FOR WAIVER OF THE

COMMISSION’S COMPUTER INQUIRY Ill RULES

Pursuant to the CommissionOrders in theThird ComputerInquiry,’

AT&T Corp (uAT&T~)herebypetitions for a waiver ofthe Commassion~sThird

Computer Inquiry (“CI-IH”) rulesto theextent necessaryto enableAT&T to offer

its customersa “time at destinationstamp” for callsplacedfrom the United

Statesto foreign countries aspart of its International Redial Service2 AT&T also

requestsprompt resolution of its Petition or, in the alternative, temporary

authorization to offer thetime at destinationstamp aspart of its International

Redial Serviceuntil the Petition is adjudicated.

‘ Amendmentof Section64.702ofthe Commission’sRules and Reoulations
(Third Comouter InQuiry). 104 F.C.C.2d958(1986)(“Phase I Order),
modified on reconsideration,2 FCC Rcd3035(1987)(TMPhase I
ReconsiderationOrder”), secondfurther recon.~3 FCC Rcd1135(1988)
(“Phase I Further ReconsiderationOrder”).

2 The solebasicservicecomponentutilized by the time at destination stampis
I + international calls.
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I. INTRODUCTION

AT&T’s time at destination stamp feature utilizes thedelay during

international call setup to notify an AT&T customer calling a party outside the

- United States of the local time in the country being caIled~Using this

information, the calling party may terminate the call prior to call completion if the

calling party determinesthat the call isnot being madeat an appropriate time.

For example,a person placing a call from NewYork to Tokyo, Japan, at

11 00 A M local NewYork time would hear a messagethat thetime in Tokyo is

1 00 A M The ceDerwould then be able to usethis information to decideif the

called party should be disturbed at 1 o’clock in the morning, orl if the call should

be placed at a different time ~

- Section1.3oftheCommission’sRules providesthat the provisions -: -

of the Commission’s rules may bewaived “if goodcausetherefor is shown.”4 An

applicant requestingawaiver must demonstratethat the rule J$:not in the public. -~

3 AT&T plannedto offer this feature initially aspart of its International Redial
service,a tariffed servicethat offers subscribersthe ability to haveAT&T’s
networkautomatically attempt to completean international call for 30
minutes if thecalledparty’s line is busy or there is no answer. However,
prior to filing the International Redial tariff that included thetime at
destinationfeature, AT&T wasnotified by the Commissionstaff that in the
staffs viewthe time at destinationstamp wasnot an adjunct to basicservice,
asAT&T intendedto treat it, but rather an enhancedservice. Therefore, the

- staff advisedthat time at destination could not be includedin the tariff.
AT&T subsequentlyfiled the International Redial tariff, without thereference
to time at destination. The tariff is currentlyeffective.

.‘ 47C.F.R.~I.3.
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interest when applied to its particular case, and that grant of a waiver will not

undermine the public policy served by the rule.5

- AT&T is seeking relief from the Commission’scomparably efficient

interconnection (“CEI”), cost allocation, and unbundling rules as well as all other

- - — - Cl-Ill requirements that would otherwise preventAT&T from providing this

feature asan integratedpart of its International Redial Service Application of

the Cl-Ill rules in this instance would not further the Commission’s goal of

encouraging a competitive marketplace for enhancedservices Rather, as

shown below, imposition of theserules would stifle innovation and deprive

customers of a useful newcalling feature Of greatestsignificance, the

imposition of a CEI requirement on AT&T would be soburdensome asto render

the offering of this newfeature prohibitive. It was clearly not the Commission’s

intention in promulgating the Cl-Ill rules, nor is it consistent with the public -

interest to impose such onerousobligations on carriersasto render their -

offering of innovative features uneconomic, and therebyprecludethe

introductionofsuch featuresinto the market However, absenta waiver, that

5~wouldbe the result in this case.

s - Moreover, imposing the Cl-Ill rules in this instance would not

- promote the continued developmentof competition in the enhanced services

~ Petition of the AmericanTeleohoneandTelecraphComoanvfor Waiver
of Comparably Efficient Interconnection Requirementsofthe Third Computer
Inquiry. Memorandum Opinion and Order, 2 FCC Rcd6723(1987)(waiving
CEI requirementsfor AT&T’s provision of sub-accountbilling services).
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marketplace.6 As discussed below, there is simply no market for this feature on

a stand-alone basis; accordingly there can be no adverse impact on enhanced

serviceproviders. Finally, to the extent that the Commission is concerned about

the effects on other long distance carriers of offering this feature as part of a

tariffed service, thosecarriers could, aswell, makethis feature available aspart

of their network offering (with a waiver), thus all international long distance

carriers couldoffer a competitive serviceto their customers

II THE Cl-Ill REQUIREMENI~

In removing structural separation requirementsfor the enhanced

servicesoperations ofAT&T (and the BÔCs), the Commission imposed CEI and

~foü~.ñonstructuralsafeguardsasthe principal conditions on the provision of

unseparated enhancedservices.7 As relevant here, the CE! standardsrequire.

that a carner’s basic servicesusedin offenng unseparatedenhancedservices

; must be available to other ESPsand userson an unbundled and functionally

equal basis.8 AT&T (and the BOCs)may provide a particularenhancedservice

upon: the filing andapproval ofa CEI plan meetingthe Commission’sfiling

requirements, the submissionof reports assuringthe nondiscriminatory provision

6 PhaseI Order at 1026.

~ PhaseI Order at 964; 1068-69. Amendment to Sections64.702ofthe
Commission’sRules andRequlations (Third Computer Inquiry).
Memorandum Opinion andOrder on Reconsideration,3 FCC Rcd1150,
1158-68(1988).The four nonstructural safeguardsare nondiscrimination
reports, customerproprietary network information (“CPNI”), network
disclosure,andcostallocation.

8 Ph~cø i flrr4cr ~f Q~A
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of basic services, the submission of a detailed cost allocation plan, adherence to

theCommission’s requirements relatingto networkdisclosureandadherenceto

CPNlcfisclosure requirements.9 Underlying these rules is the basic tenet that

the enhancedservicemay not be tariffed 10 As demonstrated below,waiver of

theCEI, cost allocation and unbundling requirements in this instanceis

warranted ‘~.

A CEI Requirements

Although the Commissionimposedservice-by-serviceCEI

requirements for AT&T’s integrated or coltocatedenhancedservices,it also

recognizedthat CEI would not be appropriate in all instances,andprovided for

waiverproceduresto considerCEI ona service-specificbasis.1zThe

Commission’s rationale for applying the CEI requirements to AT&T is that

comparably efficient interconnection isnecessaryto foster competition in the

~. j~çj,at 964-965. The specificrequirements ofa CEI plan include
requirements of interface functionality; unbundling ofbasic services;
purchaseof basicservicesat tariffed rates; availability ofequal technical
characteristics, installation and repair; andequal availability of CEI to
competingESPs.~j~at 1039-1042.

10 Competition in the lnterstate lnterexchanqeMarketplace. Memorandum
Opinion andOrder on Reconsideration,10 FCC Rcd4562;4580(1995).

1~ AT&rs network disclosureandCPNI obligationswould not be implicated by
this waiver. Moreover, asdiscussedbelow, becauseAT&T would not offer
the time at destinationfeature asa separateenhancedservice,the reporting
requirementwould not be triggered.

12 PhaseI ReconsiderationOrder, 2 FCC Rcdat 3048,nn.161 and 175.
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enhanced services marketpIace.~3However, because it is unlikely that any

ESPs would offer a time at destination service, CE! is neither necessary to

encourage competition for this feature norwarranted from a cost efficiency

standpoint.L4
. ~ ..

First, the separateprovision of the time at destination stamp, and:

the accompanying CE! requirements, would be of little, if any, utility to ESPs.~To

AT&T’s knowledge,no ESP currently offers a time at destination feature

Moreover, it is unlikely that any ESPwould offer this serviceon a stand-alone

basis, becauseof thelimited utility ofsuchafeatureiflt isnotbeingoffered:

contemporaneously with theplacementof aninternatipnalcall. In thisregard,

AT&T hasconductedresearch that indicatesthat while customersfind the

feature very useful in connectionwith their placementof international calls, they

would not be willing to purchase it on a stand-alone basis.’~Thus, the feature

hasno marketplaceviability exceptasan adjunctto an international,call’6

‘~ Phase I Order at 1026.

14 In the PhaseI Reconsideration Order,theCommissionrecognizedthat “in
exceptionalcircumstances,”a carrier may beunable to provide a particular
enhancedserviceif CEI were required, thus necessitatinga completewaiver
of the CE! requirements. PhaseI ReconsiderationOrder at 3046,n.175;
PhaseI Order at 1039. Timeat destinationstamprepresents.suchan
“exceptional” circumstance.

‘5 ~ Affidavit ofA, Helen McGrath, Attachment A

16 ESPswill, ofcourse,be able to purchaseunder tariff AT&T’s International
Redial Service,whichwould include the time at destinationfeatureaspart of
the serviceoffering.



-7-

Second, to provide GEl, AT&T would be forced tO incur costs that it

would not be able to recover. AT&T estimates that it would cost approximately

$1 million to configureits basicnetworkto enableESPsto offera similar service.

However, as noted above, AT&T would haveno practical vehicleto recoversuch

costs from end users Moreover because no ESP is expectedto provide this

feature, AT&T cannotreasonablyexpectto recoverany CEL costsfrom other

ESPs The substantial coststhat AT&T would incur by requiring such “grossly

inefficient over-engineering”of AT&T’s network— which could not be directly

recovered— would likely lead AT&T not to offer the feature.’~This result is

clearly not in the public interest, asconsumerswould be deniedthe ability to use

~.a feature that they have expresslystated theywOuld find very useful. .

B. CostAllocation Rules

AT&T alsoseeksa waiver ofthe costallocationrulesimposedon

enhancedserviceofferings. Thecostallocationproceduresaredesignedto

prevent improper cost-shiftingfrom unregulated to regulated offerings, which

may have an adverseimpact on ratepayers by increasingthe pricespaidfor

regulated services.’8 In theinstant case,inclusion of thecostsofthisfeaturein

the regulated accountsdoesnot raisesubsidizationorcompetitiveconcerns.

As a practical matter, competition in the interexchangemarket and

the price cap rulesthat currently apply to AT&T eachindependentlyforecloses

I’ Phase I Reconsideration Order at 3048;

‘~ PhaseI Order at 1074-1075.
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these concerns. Even as a theoretical matter, moreover, the costs of adding the

feature to the existing network platform areminimal, because no significant
‘development is required if thefeature is implementedas part ofthóbasic service

offering.:~ Therefore, there will be no discerniblefinancial impact on the

customers of the regulatedservice. Furthermore, because customers have

indicated thatthey would have no desire for this feature as a stand-alone

service,including it aspart of a regulated service (which itselfmay be purchased

for resale by ESPs)would have no adverseimpact on the developmentofa

competitive service. Accordingly, once thisfeatureIs offeredas partofa tariffed

service, the needfor allocating its coststo unregulated accountsno longer

exists

C. Unbundlinp of EnhancedServices

Finally, for the time at destinationfeature,AT&T requestsawaiver

permitting it terefer to the feature in the International Redial tariff. Permitting

this feature to be provided aspart of a tariffed. servicewould harmneither

AT&rs customersnor its competitors.

As noted above,AT&T’s regulatedservicescustomerswould not

be burdened by including this feature aspart of a taniffed service. International

customershave specificallyindicatedtheirdesirefor this feature asan

integrated, non-chargeableaspectoftheir international calling. Becausethis is

19 As noted above,the costsof additional network developmentto comply with
the CEI ruleswould be prohibitive.
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a feature that simply has no economic viability except as part ofatariffed service

offering, and AT&T thuswould not be ableto offer thisfeatureatall as a stand-

alone service, customersarebenefited only if AT&T is allowed to reference this

feature in thetariff. . ‘ ~. I
Competition among ESPswill not be affected, becauseAT&T’s

research revealsthat no ESPwould haveany economicincentivetooffer a

similar,stand-alone service Finally, to the extentthat the Commissionis

concerned aboutthe effect of this waiver on interexchangecompetition, therewilt

likewise be no impact. Because the time atdestinationfeaturedoesnot rely on

facilities or technology uniqueto AT&T, otherbasic servicesnetwork providers

could’ Offer this type of feature in their own networksaspartOf their taniffed

offerings. . .

CONCLUSION ,..

Given the nature of the time at destinationfeature (j~,to facilitate

completionof international calls), its limited utility exceptaspart of AT&T’s

International Redial Serviceoffering, and its obviousunattractivenessasa

stand-aloneoffering to customersor to ESPs,AT&T shouldbe permittedto offer

this featureasan integratedpartof its basic International Redial service. In the
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absence of a waiver, AT&T would incur costs that it would not be ableto recover,

making it likely that AT&T would not offer the feature at all. Accordingly, AT&T

hasdemonstrated good cause for its PetitiOn to be granted~ - ~

Respectfully submitted,

AT&T CORP;

By Is!Ava B Kleinman
MarkC Rosenblum
Ava B Kleinman
SethS Gross

lts Attorneys

Room 3245F3
295 North MapleAvenue . I
Basking Ridge,NewJersey 07920
(908) 221-8312

October6, 1995



AFFIDAVIT

STATE OF NEW JERSEY

COt NTY OF MORRIS

A. HELEN MCGRATH, being duly sworn, deposes and

s2~yS:

1. I am a Division Manager in the Global

ConsumerCommunicationsServices business unit at AT&T.

Ihave been in this position 8ince January, 1993. in

th~.Isposition I am responsiblefor developing new

products for AT&T’s long distance customers. I submit

this affidavit in support of AT&T’s Petition for Waiver

of the Commission’s Computer Inquiry Rules..

2. I was responsible for heading the team that

developed the “time at destination” stamp for

international long distance calls. This feature uses the

delay during a call setup to notify an AT&T customer

calling someone outside the United States of the local

time in the country they are calling. By notifying the

caller of the time at the destination being called, the

calling party has the option to terminate the call prior

to call completion.

3. I was responsible for evaluating the results

of four consumer studies designed to learn whether

customers would find the time at destination stamp a



2

useful feature. These studies, conducted between July

1992 and September1994, showed that customerswould like

this feature to be available on international calls. The

Studies also showed, however, that customers would not be

‘willing to purchase this feature separately.

4, AT&T does not anticipate that offering the~

feature on a stand alone basis will generate the revenue

needed to cover the expenses associated with designing,

implementing, marketing, and provisioning the feature.

~‘Therefore, AT&T will not offer the feature on a stand

:.~alone basis.

The foregoing statements are true and correct to

:‘~ the best of my knowledge, information and belief,

A. Helen McGx~ath

‘I

Sworn tO arid subsc;ibedto
before me this 22~’iiay of
October, 1995

a ~
Nota~rPublic.’

ILAINI ELIZABETH 5HEH
NOTAIY PUBLIC0? NEW JERSEY

MyCouhsioe Expires Junt 29,1998


